Cross the river, ' business is transacted in an integrated environment with cross-border transactions and a globally mobile workforce. The individual players on this global business stage include sportspersons and artists who frequently compete or perform outside of their country of birth and earn multiple-sourced income, employees who work in numerous countries away from their original place of domicile or investors holding global portfolios or businesses. In all cases, the tax on the income of these individuals is inevitably affected by their mobility. As individuals move and earn income from multiple sources, the locus of the primary taxing rights becomes less certain unless there exists in the relevant jurisdiction a germane definition of who exactly is a tax resident of that jurisdiction. The determination of the residence of a taxpayer is therefore one of the most critical aspects of a modern tax system. 2Th e definition of a "resident" in section 1 of the South African Income Tax Act 2 (hereinafter "the Act"), insofar as it relates to individual taxpayers, focuses on two issues, firstly, the ordinary residence of a person, and secondly, their physical presence in South Africa for a requisite minimum period. The question of whether a taxpayer is a "resident" or even "ordinarily resident" is often a complex one, particularly in the context of global mobility, and has given rise to many disputes between taxpayers and the fiscus. 3T wo cases in South African jurisprudence are cited whenever the question of whether a person is "resident" or "ordinarily resident" in South Africa is raised: Cohen v CIR 3 (referred to as the "Cohen" case) and CIR v Kuttel 4 (referred to as the "Kuttel" case). The cases involved two very different individual taxpayers and the Appellate Division judgments, handed down almost 50 years apart, still stand as the point of reference to which scholars and users of South African tax law turn when considering problems relating to the meaning of the words "ordinary residence". 4This article investigates the historical background to these two seminal cases, extracting the key principles handed down in each of the judgments to determine the meaning attributable to the words "ordinary residence". These principles are then evaluated against other definitions of "resident" in an international context, including double tax agreements with a view to establishing whether the meaning attributable to the words "ordinary resident" for South African tax purposes should still rely so fundamentally on the principles established by these two historic cases, given the increased degree of human mobility in the modern, globalised working and business environment. The article interrogates whether the definition of "resident", which has been in existence since the residence basis of tax was introduced in South Africa in 2001, is in need of updating in order to be more relevant and responsive to the realities of cross-border mobility. The Cohen and Kuttel judgments were handed down several decades ago in a source-based tax system and hardly any literature has been written on the aspect of the continued relevance of these judgments in the modern milieu. The contribution of this article is to build on that body of literature.
The Cohen case 1Sam Cohen (hereinafter "Cohen"), the taxpayer in the Cohen case, was the cofounder of O.K. Bazaars Limited, which grew from small beginnings to become a retail giant, one of the forerunners of the multi-billion rand retail industry that thrives in South Africa today. 5 Cohen partnered with his brother-in-law and built up a successful retail business in the high street of Johannesburg in the early 1900s. During the Second World War, anti-Semitic sentiment in South Africa posed challenges in obtaining the merchandise needed for the business. It was decided that one of the directors should establish himself in New York for a year or so to be better placed to secure supplies, and Cohen dutifully packed up his belongings and accompanied by his wife, three children and a nurse, set sail from Cape Town, travelling via Australia -a safer journey at the time, given the activity of German warships in the Atlantic Ocean -to arrive in the United States of America (hereinafter "America") some three months later. , which became the subject of this case. 3Inlan d Revenue subjected these dividends to a super-tax 8 whereas Cohen contended that he was exempt from this tax on the grounds that he was not carrying on business in the Union 9 and was not ordinarily resident in the Union. The Special Court for Hearing Income Tax Appeals found that Cohen did not carry on business in the Union (South Africa), but he was ordinarily resident in the Union for the year of assessment. Cohen appealed to the Witwatersrand Local Division of the Supreme Court and then to the Appellate Division 10 against the finding on the question of whether he was ordinarily resident in South Africa during the year of assessment in question. Cohen argued that, as income tax is an annual tax, the facts relevant to each year of assessment must be examined separately in order to determine whether a person was ordinarily resident in the county for that year. As he had not been physically present in the Union at all during the year of assessment in question, he argued that he was not ordinarily resident in the Union for that year. Alternatively, he argued that even if physical absence from the Union during the whole year did not conclusively and as a matter of law establish that he was not ordinarily resident in the Union in that year, no reasonable person could, on the facts found by the Special Court, have come to the conclusion that he had not proved that he was not ordinarily resident in the Union in the year of assessment.
11 4Th e term "ordinarily resident" was, and remains, undefined in the Act. As this was one of the earliest cases in South African tax jurisprudence, there was no local judicial precedent on which the court could rely to determine its meaning. Schreiner JA 12 considered English case law to determine its meaning. Schreiner JA, during the course of his judgment, referred to I.R.C. v Lysaght 13 in which Lord Warrington of Clyffe stated (at 249) that "the question of residence or ordinary residence is one of degree ... there is no technical or special meaning attached to either expression … accordingly a decision of the Commissioners on the question is a finding of fact and cannot be reviewed unless it is made out to be based on some error in law, including the absence of evidence on which such a decision could properly be founded". 5Sc hreiner JA then identified the factors that he considered to be relevant:
• Cohen was domiciled in South Africa and was a director of companies carrying on business in South Africa.
• Cohen had travelled extensively during the ten years prior to the year of assessment in question, although he had returned to South Africa in between his various excursions and spent approximately half his time in South Africa during that period.
• In 1939 he had entered into a five-year lease for a flat in Johannesburg and he had sub-let this flat when he departed for New York.
• Although he took his family with him, his visit to New York was on a temporary basis, borne out by his travelling permit that had initially been granted for only nine months and subsequently extended for another year. 1On these facts, Schreiner JA concluded that there was "clearly evidence on which the Special Court was entitled, apart from the factor of the appellant's absence throughout the tax year, to find that he had not proved that he was not ordinarily resident in the Union". 14 2Sc hreiner JA also noted that in none of the English cases referred to, had it been decided that residence or ordinary residence in a particular country requires the physical presence of the taxpayer in that country during the year of assessment. Citing 11 13 SATC 362 at 365. 3O n the question of whether a person could be "ordinarily resident" in more than one country at the same time, Schreiner JA accepted that a person can be resident in more than one country during a particular year of assessment, but "he can only be 'ordinarily resident' in one" and that "it would be natural to interpret 'ordinarily' by reference to the country of his most fixed or settled residence".
18 Schreiner continued to argue that the domicile of a person is not the same as a person's ordinary residence. Instead, he stated that "his ordinary residence would be the country to which he would naturally and as a matter of course return from his wanderings, as contrasted with other lands it might be called his usual or principal residence and it would be described more aptly than other countries as his real home. If this suggested meaning were given to 'ordinarily' it would not, I think, be logically permissible to hold that a person could be 'ordinarily resident' in more than one country at the same time."
19 4Th e judgment in the Cohen case also established the principle that the question of whether an individual is ordinarily resident in a particular country during a year of assessment is not to be determined solely by his actions during that year of assessment as contended by Cohen, but evidence as to his mode of life over a longer period outside that year of assessment must be considered. lost an eye as a result of an accident whilst he was a young man, and in his later years, his other eye developed cataracts, causing him to be completely blind for two years. He founded the Sam and Dora Cohen Foundation and the Blindness Research Foundation, of which he was Chairman, and expressed the wish that "I hope I'll be remembered longer for what I've done for ophthalmology than for anything I did in business". 23 The Foundation endowed the first full-time Chair in Ophthalmology at the University of the Witwatersrand and this paved the way for the teaching hospitals of Johannesburg (now Charlotte Maxeke Hospital), St John (later named Baragwanath and now Chris Hani Hospital) and JG Strydom (now Helen Joseph Hospital) to come together as a single teaching unit with some 200 eye beds and 3 500 eye operations per annum. In 1969, Cohen was awarded an honorary doctorate by the University of the Witwatersrand in recognition of his philanthropy, and thereafter he was fondly referred to as "Doc Sam". Some "trivia" relating to this tax case is that the presiding judge in the case, Oliver Schreiner, was the Chancellor of the University of the Witwatersrand at the time that Cohen was capped, and Schreiner himself received an Honorary Doctorate in Law from the University some years later -a remarkable coincidence! 7A key principle of the Cohen judgment was that, although Cohen was not physically present in South Africa during the years of assessment in question, the evidence indicated that his intention was to return to South Africa after his sojourn in America, making South Africa his real and permanent home: the place to which he would return after his wanderings. 24 As observed previously, Schreiner JA's judgment in the Cohen case has been cited extensively in later cases, most notably in the Kuttel 25 case which is discussed in the next section.
The Kuttel case 1The individual involved in this case was Peter Clark Kuttel and the tax years in question were 1984, 1985 and 1986 . The world in the 1980s was significantly different from the world of the Second World War era in which the Cohen case had been heard. The top marginal personal income tax rate in South Africa was 50%, as opposed to 60% plus super-tax in 1942, and rigorous exchange controls coupled with political uncertainty gave wealthy South Africans the incentive to diversify their income abroad or fully to expatriate themselves. 2P eter Kuttel (also known as "Padda", which means "bullfrog" in Afrikaans), hereinafter "Kuttel") was both a successful businessman and a yachtsman. He skippered the Atlantic Privateer (also known as Portotan) in the Whitbread Round the World Race, 26 sailing's equivalent of climbing Mount Everest. 27 This race is currently known as the Volvo Ocean Race and is one of the pinnacles of yacht racing. It grew from a four-leg race of 27 000 nautical miles to a ten-leg race where teams are required to cover 38 739 nautical miles (equivalent to 71 745 kilometres) in the 2014-2015 event. 28 Kuttel was a skipper in the 1981-1982 as well as the 1985-1986 races.
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Kuttel's sailing endeavours formed an integral part of the facts before the courts.
3Ku ttel owned listed shares, immovable property and an 85 per cent shareholding in Atlantic Fishing Enterprises (hereinafter "AFE"), a lobster and tuna fishing company 30 that he founded after ending his career as a lawyer. 31 After returning from the 1981-1982 race, he started to plan for the next race, but this time he wanted to design and build a racing yacht specifically for this event. The new yacht was owned by a company in which he held shares and the expensive, time-consuming project of building the yacht commenced early in 1983. 32 The day-to-day management of AFE's local operations was essentially in the hands of a fellow shareholder, and Kuttel became more interested in AFE's international operations, which involved exporting increasing quantities of lobster and tuna to America. 33 4Ku ttel travelled to New York to open an AFE office from which he could oversee and supervise the American business. On advice from a New York attorney, he applied for a permanent residence permit in America to enhance his prospects of successfully conducting AFE's business operations there. When this permit was granted in May 1983, Kuttel and his wife decided to emigrate with their children to America, but owing to exchange control restrictions, the proceeds from the realisation of a large number of his assets had to remain in South Africa, and Kuttel invested these proceeds in Eskom (South African) stock. He, however, retained his shareholdings in AFE, Southern Ropes (Pty) Ltd, two private boat-owning companies (one owning the 36 ordinary residence and carrying on business. Kuttel had to be neither ordinarily resident nor carrying on a business in South Africa in order to be entitled to the interest and dividend exemptions contained respectively in sections 10(1)(h) and 10(1)(k)(ii) of the Act. The Commissioner (on appeal), however, only pursued the contention that Kuttel was not ordinarily resident in South Africa during the relevant periods. It was accepted that the facts found in the lower court would be regarded as proved and the non-pursuit of the business requirement by the Commissioner implied that the attendance of Kuttel to his business interests in South Africa did not constitute the carrying on of business. 37 7Th e point in issue on appeal to the Appellate Division was thus whether or not Kuttel was ordinarily resident in South Africa during the 31-month period from July 1983 to February 1986, subsequent to him and his wife relocating to America. 8Ku ttel was physically present in South Africa for just over a third of the time during this period, comprising a number of short visits that were undertaken for various reasons. 38 The first was a 79-day visit in September 1983, during which time he continued with the liquidation of his assets and attended to his interest in AFE and the boat-building projects. As soon as the school term ended for his sons, they all went back with him to America. The next two visits in the first quarter of 1984 were for just over two weeks each, during which time he attended to his various investments, business interests and the yacht-building project. 39 The next three visits were for approximately two months each. The first of these trips was for business and yachting reasons and the second visit from 11 November 1984 to 12 January 1985 was predominantly to pursue his yachting interests. During this period, the yacht was launched and successfully completed a series of trials before its commissioning. Kuttel subsequently raced the yacht in the Rothman's Week regatta and then took part in the Cape to Uruguay race, which took him out of South Africa from 12 January until 14 March 1985. Upon his return, he spent just over a week in Cape Town before leaving for America. The third stay in South Africa was not intended to be for any length of time. Kuttel arrived in South Africa on 20 April 1985 to take delivery of a cruiser on behalf of its new owners with a plan to sail it to Spain by the end of April. Unfortunately mechanical problems arose subsequent to launching and delivery of the cruiser had to be delayed until June 1985, resulting in Kuttel spending some two months in South Africa. 40 9Th e three subsequent visits were all less than two weeks each. The first was for four days in September 1985 when Kuttel came to Cape Town for his brother's funeral. The last two visits again related to his yachting and turned out to be longer than planned. He arrived in Cape Town on 2 November 1985 on the first leg of the round-the-world race. The mast of his yacht had broken on the journey and the vessel had to undergo repairs. While the repairs were being done, he travelled to London to open an office for a new business venture relating to his American business interests and upon his return he continued with preparations for the remainder of the roundthe-world race. Thereafter he departed on the next leg of the event.
41 1 0 Kuttel lived in the Llandudno house (owned by a company in which he and his wife were the sole shareholders) during all his visits to Cape Town. It was not rented out and was consequently available to him whenever he needed to stay there. Substantial renovations and extensions to the house were merely driven by the need to use this fixed property as a hedge against the falling value of the rand in relation to the US dollar. 42 1 1 After consideration of all of the facts mentioned above, Goldstone JA turned his attention to the words "ordinarily resident". He commented that, in his opinion, effectively agreeing with Schreiner JA's view in the Cohen case, the concept of "ordinary resident" is narrower than "resident" as a person may have more than one residence at any one time. 43 of "ordinarily resident" means a place where a person is "habitually and normally resident … apart from temporary or occasional absences of long or short duration". 44 12Go ldstone JA did not consider any other English decisions as there was no reason for him not to apply the natural and ordinary meaning of the words "ordinarily resident" to the provisions of section 10 of the Act. Even though the policy of the legislature in regard to these specific exemption provisions was to encourage investors from outside South Africa to invest their money in South Africa, he could not give an extended meaning to "ordinarily resident". 45 This was an example of giving a restrictive meaning (as opposed to an expansive meaning) to a word or phrase in seeking the "intention of the legislature".
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13H e was obliged to and did adopt Schreiner JA's meaning of the words "ordinary resident", namely "... his ordinary residence would be the country to which he would naturally and as a matter of course return from his wanderings; as contrasted with other lands it might be called his usual or principal residence and it would be described more aptly than other countries as his real home". 47 1 4 Goldstone JA stated that the return visits of Kuttel after immigrating to America "were not for purposes which one would normally associate with a 'return home'". In regard to the fact that Kuttel kept his house at Llandudno, Goldstone JA stated that he had sound financial reasons for retaining this interest in the fixed property and he required a place to live when he visited Cape Town. Goldstone JA did not see the retention of the home as being inconsistent with his usual or principal residence or home being in America. 48 15Go ldstone JA accordingly found that the Court a quo had correctly concluded that Kuttel, at all the relevant times, was not ordinarily resident in South Africa and the appeal was dismissed with costs. 1 6 Except for his eldest son, the "real home" for the Kuttel family did, however, not remain in America. Kuttel subsequently relocated to South Africa and currently lives in Cape Town. Two of his three sons also now live in South Africa, a typical example of an internationally mobile family. 1 7 As is evident from Kuttel and his family's comings and goings, a person's "real home" may change more than once over his or her lifetime. It is a matter of fact and each case must be decided on its own facts, having regard to established principles. In 
ITC 1170
49 it was pointed out that the question whether a taxpayer may be regarded as being "ordinarily resident" at a particular place during a particular period is one of degree, and one is entitled to look at the taxpayer's mode of life beyond the particular period under consideration.
Principles drawn from the two cases 1Although the concept of "ordinarily resident" was relevant for both Cohen and Kuttel in the context of a source-based tax system in which the specific question was whether or not they were entitled to certain tax exemptions, the term has a different significance in the current South African residence-based tax system which relies fundamentally upon the definition of "resident" and whether an individual is "ordinarily resident".
2"Res ident"
50 is defined in section 1 of the Act and means, in the case of an individual -
• any person who is ordinarily resident in the Republic; or • if the person was not ordinarily resident in the Republic at any time during the relevant year of assessment, a person who is physically present in the Republic for a specified minimum period (referred to as the "physical presence test").
1SARS'
Interpretation Note No. 3 51 (hereinafter "the Interpretation Note") emphasises that the term "ordinarily resident"' must not be confused with "domicile", "nationality" and the concept of "emigration" for exchange control purposes. Physical presence at all times is not a prerequisite for being ordinarily resident in South Africa, but according to the Interpretation Note, two requirements need to be present, namely an intention to become ordinarily resident in a country; and steps indicative of this intention having been or being carried out. Although SARS' interpretation notes are not legally binding, they may provide useful guidance. Apart from local judgments, the Interpretation Note draws from various international judgments in which specific characteristics have been identified and which provide guidance in locating the place of ordinary residence. Both United 58 In the first two of these cases, the concept of "ordinary residence" referred to the place where the taxpayer's belongings were stored, which he or she left for temporary absences and to which he or she regularly returned after such absences; and the residence must be settled and certain and not temporary and casual. The last case is seen as important by SARS because it focuses on the physical presence of the taxpayer and his or her maintenance of a home as the crucial tests to be applied in the determination of a person's residence. 2D rawing from the body of jurisprudence, the Interpretation Note lists the following as factors (not intended to be exhaustive) that must be taken into account in considering the above two requirements (i.e. the intention to become ordinarily resident and steps indicative of this intention having been carried out):
• most fixed and settled place of residence; 3I t is difficult to determine which of these specific factors are derived from the Cohen and Kuttel cases since these cases upheld previous UK decisions also discussed in the Interpretation Note. What is important, however, is that the circumstances of a person must be examined as a whole and the personal acts of the individual must receive special attention. 59 4Th e ordinary residence tests established in the Cohen and Kuttel cases are applied on a year-by-year basis, taking into account the factors that apply for that year and the taxpayer's mode of life beyond that particular period, 60 although the Interpretation Note makes the point that "(i)t is not possible to specify over what period the comparison must be made". In theory, the application of the various factors identified in the Cohen and Kuttel cases and embodied in the Interpretation Note could result in a different conclusion on the determination of residence from one year to the next if a person's personal circumstances change (e.g. a person may be regarded as a resident, but that status could change once the person officially emigrates and severs all ties with his or her country of birth). In practice, however, it can be extremely difficult to sever the umbilical cord of ordinary residence. Indeed, the Interpretation Note notes that "a natural person may be resident in South Africa even if that person was not physically present in South Africa during the year of assessment" 61 and those who live and work extensively in other countries -referred to in the Interpretation Note as "virtually permanent wanderers" 62 -have the burden of discharging the onus that they are not ordinarily resident in South Africa. 5Th e provisions in South Africa's extensive network of double tax agreements (DTAs) do provide some degree of certainty as the definition of "resident" in section 1 of the Act specifically excludes any person who is deemed to be exclusively a resident of another country for the purposes of the application of a DTA between South Africa and that respective country. The tie-breaker clause in Article 4 of the OECD Model Tax Convention deems a person to be resident only of the state in which he has a permanent home available to him. If he has a permanent home available to him in both states, then he shall be deemed to be a resident only of the state with which his personal and economic relations are closer ("centre of vital interests"). If the state in which he has his centre of vital interests cannot be determined, or if he has no permanent home available to him in either state, he shall be deemed to be a resident only of the state in which he has a habitual abode. If he has a habitual abode in both states or in neither of them, he shall be deemed to be a resident only of the state of which he is a national. If he is a national of both states or of neither of them, the competent authorities of the contracting states shall settle the question by mutual agreement. 63 The reliance on a decision by mutual agreement is a further indication of how difficult it can sometimes be to determine the ordinary residence or even just the residence of a person with certainty.
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lthough the tie-breaker clause in the various DTAs may provide a degree of certainty, the DTA provisions cannot compensate for a deficiency in the domestic legislation, and furthermore there are many countries with which South Africa does not have a DTA. It is submitted that there remains significant uncertainty about the tax residence of an individual who, after having been born and raised in South Africa, then leaves the country for an extended period which may eventually turn out to be permanent, a reasonably common occurrence in the modern context of increasing globalisation. As stated by Meyerowitz: 64 "(t)he cessation of ordinary residence is … very much a factual issue, so much so that facts which in the case of one taxpayer may be conclusive may not be so in another". While the Cohen and Kuttel cases provide useful guidelines, the question arises as to whether more certainty should be provided in the legislation.
Is there an alternative approach? 1The many complexities involved in determining a person's place of ordinary residence have become more obvious with accelerated globalisation in recent years. This poses the question of whether it is still appropriate to be relying on case law principles established in the Cohen and Kuttel cases many decades ago, or whether it is opportune to introduce more specific and objective residence rules into the South African tax legislation to provide certainty for taxpayers and tax authorities alike.
2B oth the Cohen and Kuttel cases dealt with people who migrated away from their country of birth, generally referred to as "outward-bound expatriates". The problems that exist with the current definition of "resident" are more pronounced in the case of outward-bound expatriates as inward-bound expatriates are addressed through the more objective "physical presence test" that is contained in the second part of the definition. 3U nder the physical presence test, a natural person who is not ordinarily resident in South Africa at any time during the relevant year of assessment, will be a resident if he or she is physically present in South Africa -
• for more than 91 days during the relevant year of assessment; and • more than 91 days during each of the five years preceding that year of assessment; and • more than 915 days in aggregate during those five preceding years of assessment. 1Natural persons meeting the physical presence test become tax-resident in South Africa from the first day of the relevant year of assessment and remain so for as long as they meet the physical presence criteria. They cease to be resident under this part of the definition only once they have remained physically outside South Africa for a continuous period of at least 330 full days. 65 The physical presence test therefore provides a clear and objective statutory test of residence as far as inward-bound expatriates are concerned. 2Th e question remains however, whether the definition of "resident" is suitably clear for outward-bound expatriates, relying as it does on the undefined concept of "ordinary residence". On the one hand, there is no provision in the Act to clarify exactly when a person ceases to be ordinarily resident in South Africa, while on the other, as observed by Olivier, 66 there exists a loophole in that the Act does not stipulate that a person remains ordinarily resident until such time that he or she acquires a new place of ordinary residence. The question is therefore whether the definition of "resident" could be enhanced through the introduction of clearly defined objective criteria, including a specific time-based rule that would provide certainty as to the end-point of ordinary residence status for outward-bound expatriates.
3A
brief review of international legislation and its interpretation reveals that different criteria exist in the various definitions of "resident". Four countries were reviewed, all with a residence-based tax system that is similar in many respects to that of South Africa and all having a DTA with South Africa that is based on the OECD Model Tax Convention. 4Th e analysis of the tax definition of "resident" of each country indicates several similarities and some differences. All but one of the countries has a statutory definition of "resident", yet different rules apply within the definitions. One country has an objectively determined rule that would establish an end-point of the tax residence of a person who, having been a resident under the "ordinarily resident" principle (as opposed to circumstances similar to the "physical presence" test), subsequently ceases to be a resident. The findings of the analysis are summarised in Table 1 . 68 Some recognition of international mobility is given by excluding "a person whose permanent place of abode is outside Australia". 69 According to a tax ruling provided by the Australian Tax Office, 70 whether a person has changed his or her permanent place of abode can only be determined by considering a range of factors including the intended length of stay in the new country, the intention to remain in that country permanently, the establishment of a home and so on. In some cases, where the length of stay in the other country is intended to be more than two years, this has been persuasive, but the time factor alone will not be conclusive: this must be considered together with other prevailing factors. The test is thus relatively subjective and complex. 2. The residence of an individual is determined taking into account various factors such as his or her dwelling place, the dwelling place of his or her spouse and dependants, the location of his or her personal property and economic interest and his or her social ties. 71 The leading Canadian case on the subject of residence is Thompson v Minister of National Revenue 2 DTC 812 (SCC), in which it was held that a person is ordinarily resident where "in the settled routine of his life he regularly, normally or customarily lives" or where he "in mind and in fact settles into or maintains or centralises his ordinary mode of living with its accessories in social relations, interest and conveniences". 3. A person has an "enduring relationship" if he or she has a permanent place of abode in New Zealand, taking into account various indicators such as accommodation, economic ties, social ties, employment, personal property, intentions and welfare benefits. 4. The "automatic UK" test applies if a person spends 183 days or more in the country during the year of assessment. 73 The UK residence rules are explained in more detail in a section of this article.
The United Kingdom residence rule 1The UK residence rules and jurisprudence are at the root of the South African principles regarding the tax residence of an individual and, as was seen in the cases discussed above, South African courts in interpreting "residence" and "ordinary residence" referred extensively to judgments of the English courts for guidance. Hence it is significant for the purposes of this study to follow the evolution of the UK residence rules. 2U ntil early in 2013, the UK had no definition of "resident" and relied on case law and guidance from the revenue authority. The UK has effectively abandoned the concept of "ordinary residence" for tax years from 2013-2014 onwards and has introduced a statutory residence test, enacted in the Finance Act 2013 and effective from 1 April 2013, with the aim of bringing certainty to the determination of tax residence. 74 The statutory residence test is intended to "eliminate as far as possible the concept of ordinary residence", 75 and a person meeting the statutory residence test is a resident for UK tax purposes.
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3U nder this statutory residence test, an individual is a tax resident in the UK for a particular year of assessment (or part of that year) if the person (i) does not meet any of the "automatic overseas" tests; and (ii) meets one of the "automatic UK" tests, or the "sufficient ties" test. 4Th ere are three "automatic overseas" tests (two other "automatic overseas" tests apply for persons who die during a year of assessment), which are as follows: 77 (i) The person was resident 78 in the UK in any of the three tax years preceding the current tax year and spends fewer than 16 days in the UK in the current tax year.
(ii) The person was not resident in the UK in any of three tax years preceding the current tax year and spends fewer than 46 days in the UK in the tax current year. (iii) The person works overseas full time during the current tax year without any significant breaks and spends less than 91 days in the UK in the current tax year and works less than 31 days (more than three hours per day) in the UK in the current year.
1A
person who meets any one of these tests is deemed not to be a UK tax resident for that year of assessment and no further enquiry is necessary. Tests (i) and (iii) above provide clear, objectively determined rules for the determination of the tax residence of outward-bound expatriates. The tests will ensure that persons who leave the UK and live and work elsewhere for several years will cease to be tax-resident in the UK after a period of three years, provided they do not spend more than a certain number of days in the UK. A person who moves abroad during a tax year will have two periods of assessment, referred to as a "split year", with a UK part for the period that the person was a UK resident and an overseas part for which the person is taxed as a non-UK resident.
79 2Th e new legislation introduced in the UK provides a practical approach to recognise the migratory pattern of many taxpayers in the modern world. The obvious benefit of the new statutory test is that it provides certainty to taxpayers and the revenue authority. The motivation for its introduction was "to increase the UK's reputation as a good place to invest in and do business, whilst continuing to ensure that those with close connections to the UK continue to pay their fair share of tax ... (a)bolishing the concept of (o)rdinary (r)esidence will also be a significant major simplification of the UK tax system". 80 The drawback of the test is that more detailed records will have to be kept to prove the number of days spent in the UK in the respective years and detailed guidance is necessary (and has been provided) 81 to explain what the various terms such as "days spent in the UK" mean. The benefit of certainty would probably outweigh the negative aspect of record-keeping. The test therefore provides a useful comparison for evaluating whether the South African definition of "resident" should be revised. South Africa, however, is different to the UK, because it is a developing country with a much smaller economy. The impact of a change to the statutory residence test on the South African tax base would have to be carefully evaluated and such an examination could be an area for further research.
Conclusion 1This
article has investigated the historical background of the Cohen and Kuttel cases, contrasting interesting details about the characters involved and extracting the key principles handed down in each of the judgments. 2F or both Cohen and Kuttel, the question of whether they were "ordinarily resident" was necessary to determine whether or not they were entitled to certain tax exemptions in a source-based tax system. However in the current South African residence-based tax system, the question of whether a natural person is "ordinarily resident" is fundamental to and establishes the starting point of a person's tax liability. A "resident" is defined in section 1 of the Act and means, for natural persons, any individual who is ordinarily resident in South Africa or if the person was not ordinarily resident in South Africa at any time during the relevant year of assessment, a person who is physically present in South Africa for a specified minimum period. 3Th ere is no doubt, however, that the world and mobility in the 21st century are markedly different to the situation that prevailed between the 1940s and the 1980s when the activities giving rise to the Cohen and Kuttel cases occurred. The number of "multinational" individuals, with homes, family and business interests in two or more jurisdictions, has increased significantly over the past few decades. The application of the "ordinary residence" rule is extremely complex and requires knowledge and certainty about a person's circumstances and future plans to determine whether the person has the intention to end his or her ordinary residence and furthermore, whether steps indicative of this intention have been taken. Such depth of insight is not always possible, and even the person concerned may not have absolute clarity on his or her future plans at the point of migrating. Apart from the degree of expertise and the significant amount of time and effort that is expended by both taxpayers and the revenue authority in examining and attempting to resolve questions of residence, the uncertainty of a person's residence status can linger and even recur for many years, effectively undermining the necessary principle of certainty.
4V arious definitions of "resident" in an international context, including in the tiebreaker clause of the OECD Model Tax Convention, were analysed with a view to evaluating whether the definition of "resident" for South African tax purposes should still rely fundamentally on the principle of "ordinary residence" as one of the cornerstones of determining residence (the other being the "physical presence test"). A useful example was gleaned from recent developments in the UK, which has seen the introduction of a statutory residence test with clearly defined objective criteria to establish the end-point of a person's residence. 5In the light of the realities of an increasingly global workforce and the resultant uncertainty regarding the tax residence of individuals, it would be opportune to conduct a re-evaluation of the definition of "residence" and specifically, the continued use of the factual "ordinary residence" principles, taking into account the specific challenges of the South African economy and the need to protect its tax base. While the UK legislation provides a useful example of the type of provision that could be adopted as far as it relates to individuals, a hybrid system might be more appropriate for the South African context. Such a system could include a statutory residence test to provide certainty, with a proviso that a person having been ordinarily resident, remains so until such time as the person demonstrates that he or she has acquired a new place of ordinary residence, thus closing a loophole that currently exists. It is submitted that such an evaluation should form part of the review of the tax system of South Africa that is currently under way.
